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To the Privy Council Office,

We are writing to express our concerns in response to the Getting Major Projects
Built in Canada Discussion Paper on Proposed Legislative, Regulatory, and Policy
Reforms posted on May 08, 2026. Although we have concerns in relation to all of
the proposals, we focus here on Proposals 5 and 6, and how they may impact
Canada’s ability to meet its obligations to Indigenous Peoples, as well as how they
may weaken protections for environmental health and biodiversity.

The submission is made on behalf of the Environmental Justice and Sustainability
Clinic (EJSC) at Osgoode Hall Law School, York University. The EJSC is a public
interest legal clinic and experiential education initiative housed at Osgoode with a
mandate to advance environmental justice and sustainability in Canada.

Many of the critiques included within this letter are informed by our work in
partnership with Neskantaga First Nation, a remote Anishinaabe community in the
Treaty No.9 territory of the far north of Ontario. The community faces threats of
potentially irreversible impacts to their health, safety and way of life from Ring of
Fire mining development. This region stands to be impacted by multiple recent
legislative moves intended to fast-track development. These include the potential
designation of the Ring of Fire as a Project of National Interest under the Building
Canada Act (Bill C-5), as well as measures under Ontario’s Protect Ontario by
Unleashing Our Economy Act (Bill 5) such as the termination of the agreement for
the proposed Eagle’s Nest mine to undergo an environmental assessment. As stated
in the notice of application filed by several Ontario First Nations who launched a
legal challenge of these Bills, the harms they enact on First Nations “compound one

”1

another”.

! On file with author.
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Overview

We oppose the proposed regulatory reforms contained within this discussion paper,
which, overall, signal an intent to weaken protections for Indigenous rights and the
environment for the sake of speedier approvals. While we acknowledge the potential
benefits of streamlined permitting and approval processes, these proposals go far
beyond any reasonable streamlining, and constitute a direct attack and reckless
abandonment of basic mechanisms for understanding environmental risk, impacts
on biodiversity, environmental health and climate stability. They also deliberately
undermine processes for achieving the meaningful consultation and consent of
Indigenous nations. These proposed reforms form part of a series of similar
legislative attacks that have come forward over the past year and a half. As civil
society organizations struggle to keep pace and respond to these developments, we
risk losing crucial environmental protections through failing to carefully consider
their long-term consequences for current and future generations.

To summarize what we will argue below, we strongly urge Canada to abandon
Proposals 5 and 6.

Proposal 5 signals an intention to use “regional impact assessments” to create
Federal Economic Zones, which would “remove the need for separate project
reviews”. These zones, effectively mirroring the special economic zones that
Ontario’s Bill 5 created provisions for, would allow the Governor in Council the
authority to make decisions pre-approving “certain developments”, allowing them
to bypass the usual permitting and assessment processes.

Major concerns with this proposal include:

e The mention of “Federal Economic Zones” is too vague to allow Indigenous
Peoples to understand the potential for impacts on their rights. As such, it is
impossible for Canada to satisfy its duty to consult and accommodate
grounded in the honour of the Crown in respect of this proposal;

e Federal Economic Zones, if they remove the need for separate project
reviews where those projects threaten Indigenous jurisdiction, Aboriginal
and treaty rights, and international obligations, cannot be constitutionally
valid;

e Regional Assessments must inform, not replace, Impact Assessments for
individual projects. There are basic requirements to conduct environmental
impact assessment grounded in customary international law that Canada
cannot avoid;

e Federal Economic Zones present the same constitutional concerns raised by
Ontario’s Special Economic Zones Act, which is the subject of an ongoing
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legal challenge for its violations of s.35 Aboriginal and Treaty rights, as well
as First Nations’ s.7 and s.15 Charter rights;

e Similarly, Federal Economic Zones mirror the risks to democratic rights
found in Bill 5 and Bill C-5 by creating “Henry the VIII” powers allowing
the executive branch to modify the application of laws without parliamentary
scrutiny. This is also the focus of another ongoing lawsuit, which means that
Canada risks inviting further divisive and wasteful litigation by proceeding
in this direction.

Proposal 6 signals an intention to make several changes to federal rules and laws
that are characterized as “slow, repetitive, and less flexible.” While slow and
repetitive processes benefit no one, inserting more speed and “flexibility” into
regulatory processes comes with significant risk. The rules that Canada seeks to
change with these reforms constitute important protections for environmental health
and safety, fish habitat, Indigenous rights, and biodiversity that have been put in
place for a reason — to safeguard things we value.

Our concerns with this proposal include:

e Increased “flexibility” for offsetting environmental impacts when
approving permits encourages an overreliance on offsetting. This may lead
to a net loss of critical fish habitat and biodiversity, which undermines the
well-being of Canadians in the long-term;

e More flexible permit processes for disposal at sea endangers the
environment and human health; and

e Allowing the Governor in Council to exempt certain projects from the
“jeopardy test” in the Species At Risk Act removes the most basic safeguard
against the unnecessary sacrifice of entire species in short-sighted pursuit of
economic growth.

SUBMISSIONS ON PROPOSAL 5

The proposal for Federal Economic Zones is too vague to determine its impact
on Indigenous rights, which means Canada cannot satisfy its duty to consult
and accommodate

The Discussion paper proposes to enable the creation of Federal Economic Zones to
facilitate large-scale development, including the creation of transportation corridors,
telecommunications networks, energy production and transmission and industrial
regions. This is a new concept in Canadian environmental law. While the proposal
states that consultation with Indigenous Peoples would be a “key part” of this
process to “identify impacts and opportunities”, this vague commitment raises
concerns of how Canada will meaningfully satisfy its duty to consult and
accommodate. These proposed zones would enable large-scale and interconnected
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forms of development with potentially significant and varying impacts on
Indigenous lands, biodiversity, health, cultural sites, and ways of life. Because the
proposal lacks clarity, it is unclear how Canada can fulfill its duty to meaningfully
consult. How can affected Indigenous Nations know the extent of the possible
violation of their rights?

Meaningful consultations must occur before the core features of Federal Economic
Zones are set down in legislation. Section 35 of the Constitution Act, 1982
recognizes and affirms the existing Aboriginal and Treaty rights of Indigenous
People in Canada. As explained in Haida, the duty to consult is a constitutional
obligation grounded in the honour of the Crown, which informs the implementation
of 5.35.2 The constitutional obligation arises when “the Crown has knowledge, real
or constructive, of a potential existence of the Aboriginal right or title and
contemplates conduct that might adversely affect it.”* The honour of the Crown
requires good faith, meaningful consultation, and where appropriate,
accommodation of Aboriginal and treaty interests, alongside societal interests.*

In Delgamuukw, the Supreme Court recognized that the nature and scope of the duty
to consult will vary with circumstances, but in most cases, consultation will require
more than discussion and may require the consent of the affected Indigenous
Nation.” Further, in Haida, the Court held that the scope of the duty to consult is
proportionate to the strength of the asserted right or title and the seriousness of the
potential adverse effect.® Where the potential impact is serious and the risk of non-
compensable harm is high, deeper consultation may be required.

Federal Economic Zones will affect lands and resources central to Indigenous
livelihoods, environmental stewardship, cultural practices and ways of life, and
future development in the region. Thus, Canada must clearly commit to consulting
Indigenous Nations on whether legislation to create zones should be introduced.
Subsequently, Canada must consult on each specific zone contemplated: its
boundaries, the laws that may be waived, and the activities to be permitted within
the zone. Further, zone-level consultation cannot replace individual project-
specific consultations; it is at this point that affected Nations begin to understand
the actual impacts of proposed projects on their rights and interests. Consultation
cannot be meaningful if it occurs after the legislation is passed, and the planning
and organization of the zones are already determined. At this point, every project
within the zone will be “pre-approved” and any subsequent consultation is merely
performative. It cannot be meaningful. Meaningful consultation must be proactive,
ongoing, flexible and responsive to new information as it emerges.’

% Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 at para 16. [Haida Nation).

3 Ibid at para 35.
4 Ibid at para 25, 47-50.

5 Delgamuukw v British Columbia, 3 SCR 1010 at para 168.
® Haida Nation, supra note 1 at para 44.

7 Ibid at para 45.
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Moreover, Pimenova’s comparison of the Trans Mountain and Mackenzie Valley
consultation processes makes clear that consultation design matters. Processes that
involve Indigenous communities from the outset, allowing participation in
communities and in their own languages, and according to their own protocols,
allows for a more meaningful and equitable consultation process.® Vague or
generalized consultation risks further strain on reconciliation, mistrust, tension, and
ultimately lengthy, divisive, and expensive litigation.

Federal Economic Zones threaten Indigenous jurisdiction, Aboriginal and
Treaty rights and international obligations

The federal government has obligations to Indigenous Peoples under international
law, including the United Nations Declaration on the Rights of Indigenous Peoples
(“UNDRIP”). UNDRIP, which is formalized in Canadian federal law through The
United Nations Declaration on the Rights of Indigenous Peoples Act (“UNDA”),
provides guidance on what obligations states hold when contemplating actions that
impact Indigenous rights. Article 19 requires states to consult and cooperate in good
faith with Indigenous Peoples to obtain their “free, prior and informed consent
before adopting and implementing legislative or administrative measures that may
affect them”. This is known as the right to FPIC.” Article 20 further protects
Indigenous Peoples’ right to maintain and develop their “political, economic and
social systems and institutions” and provides redress where they are deprived of their
means of subsistence and development.'°

The Federal Court of Canada in Kebaowek, aftirmed UNDRIP as part of Canadian
law, specifically, that it informs the interpretation of the scope and content of the
duty to consult and accommodate, and is relevant to determining whether the Crown
has meaningfully satisfied its obligations.!! Moreover, it characterized FPIC as a
right to a robust process that makes consent the objective of consultation and ensures
meaningful participation by Indigenous Peoples whose lands, territories and
resources are directly affected by Crown decisions.

Proposal 5 lacks a clear explanation of whether, and how, affected Indigenous
Nations will have provided their free, prior and informed consent before the zones
are established. This is especially concerning if the projects within the zones are
treated as pre-approved, raising questions about how FPIC will be conducted for
projects within the zone. This approach would deny Indigenous Nations the ability
to provide FPIC at the project-specific stage, when the actual location, scale, timing
and impacts of development are known. Canada must clarify that FPIC will be
obtained for both the establishment of Federal Economic Zones and project-specific

8 Oxanda Pimenova, “Advancing critical discourse analysis of Indigenous consultations: Argument Continuity v. epistemic
vigilance” (2023) 18:2 Critical Policy Studies 185 at 200.
% United Nations Declaration on the Rights of Indigenous People, UNGA, 107th meeting, 61/295 (2007) Article 19.

10 7pid at Article 20.

"' Kebaowek First Nation v Canadian Nuclear Laboratories, 2025 FC 319 at para 76 [Kebaowek].

12 Ibid at para 96, 131.
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decisions made within the zones. Zone-level consultation cannot be treated as
advance consent to all future development within the zone and be used to bypass
FPIC.

Regional Assessments must inform, not replace, Impact Assessments for
individual projects

The Discussion paper states that it will use “regional impact assessments”
(presumably referring to Regional Assessments under s.92 and s.93 of the Impact
Assessment Act (IAA)) to enable the Federal Economic Zones. The proposal lacks
clarity on how the results of Regional Assessments would be used as grounds for
decisions regarding the establishment of these zones, or the pre-approvals of projects
within these zones. This leaves open the question of whether the establishment and
design of these zones will be informed by a robust assessment that weighs
environmental risks, health risks, impacts to Indigenous communities, long-term
economic viability, rather than just reducing risks for investors. The proposal also
makes no mention of cumulative effects, despite their importance as part of the
rationale behind Regional Assessments. The anticipated outcome that these zones
would “remove the need for separate project reviews” leads to questions over how
adverse environmental and social impacts will be adequately considered and
mitigated, especially when they impact Indigenous rights.

Regional Assessments provide an opportunity to assess baseline conditions and
cumulative effects on a regional scale.!* They were envisioned as having the
potential to “play a major role in managing cumulative impacts” and addressing their
impacts on the ability for Indigenous Peoples to exercise their constitutionally
protected Aboriginal and treaty rights.'*

Case law indicates that the duty to consult and accommodate includes the
consideration of how historical impacts interact with potential future impacts on
treaty rights that would result from permitting the activity in question.'” Regional
Assessments were described in the 2017 Final Report of the federal review panel on
environmental assessment processes as a way to feed into and support individual
project-level Impact Assessments (IAs) in meeting this requirement. They should
provide information on cumulative effects, while project-level IAs would “focus on
project specific impacts, their contribution to cumulative impacts in the region and
how they align with the objectives of the regional IA.”! Regional Assessments also
assist in the early integration of Indigenous Knowledge and support the conduct of
IAs in a manner consistent with the principle of FPIC. These synergies streamline

13 Canada, Expert Panel for the Review of Environmental Assessment Processes, Building Common Ground: A New Vision
for Impact Assessment in Canada (Ottawa, ON: Canadian Environmental Assessment Agency, 2017), online:
https://www.canada.ca/en/services/environment/conservation/assessments/environmental-reviews/environmental-assessment-

processes/building-common-ground.html [Building Common Ground].

14 Ibid at 76.

1S West Moberly First Nations v British Columbia (Chief Inspector of Mines), 2011 BCCA 247.
16 Building Common Ground at 77.
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IA processes while also enhancing them as a framework for meeting Canada’s
obligations affirmed in the constitution and international legal instruments.

The review panel’s Final Report does not indicate that Regional Assessments would
replace the need for individual project IAs, and we believe that using Regional
Assessments to create special zones where this requirement is removed undermines
their intended purpose. Given the clinic’s work, we are especially concerned about
the implications that this would have for the Ring of Fire region, which is subject to
one of the six Regional Assessments currently ongoing or completed in the country
and the first one to be conducted in partnership with an Indigenous governing body.

The Ring of Fire refers to the deposit of minerals found in the region known as the
James Bay Lowlands, or the “Breathing Lands” to some Indigenous communities.
The region’s biodiversity is essential in supporting First Nations’ “food, medicine,
cultural and spiritual values, and economic livelihoods.”!” The region is also
considered “globally significant for both climate change mitigation and biodiversity
protection”.!® These factors underscore the need for robust processes that adequately
consider the potential cumulative effects of future mining projects and associated
infrastructure.

The Ring of Fire Regional Assessment aims to “provide an analysis of the potential
positive and negative effects, including cumulative and interactive effects due to
possible development activities throughout the assessment area”.!® Its Terms of
Reference iterate that Regional Assessments “do not replace the need for project-
specific assessments, nor determine whether or not a project can advance.”?°

The Regional Assessment Interim Report, released in February of 2026, points
towards a need for adequate baseline environmental data, as well as an urgent need
to address the existing funding and capacity gaps in the region before development
proceeds.?! These results underscore that the Regional Assessments should play a
key role by collecting this baseline data and assessing how the cumulative effects of
future development could exacerbate existing health and socioeconomic conditions.
This information should have a meaningful impact on decision-making by feeding
into project-level [As, rather than enabling the bypassing of robust decision-making
processes designed to assess and mitigate these potential impacts.

17 Aroland First Nation, “Appendix A — Request for a Regional Assessment” (29 October 2019) online: (pdf): Canadian
Impact Assessment Registry https://iaac-aeic.gc.ca/050/documents/p80468/133833E.pdf at 4.

'8 OECD, Mining Regions and Cities in Northern Ontario, Canada (OECD Rural Studies, OECD Publishing, 2025) at 115,
online: https://doi.org/10.1787/d3676159-en.

19 Regional Assessment Working Group, Terms of Reference for the Regional Assessment in the Ring of Fire area (April 01,
2025), online: https://iaac-aeic.gc.ca/050/evaluations/document/160520?culture=en-CA at 21.

20 Ibid at 17.

21 Regional Assessment Working Group, Aabitaad/Megwaad/Piatamah/Interim Report for the Regional Assessment within
Kawana ‘Bi 'Kag/ Biiwaapiko'kaning"/Kahwanna Bay Yak (the Ring of Fire Area) (February 23, 2026), online: https://iaac-
aeic.gc.ca/050/evaluations/document/165536.
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The importance of project-level IAs for meeting Canada’s obligations towards
Indigenous Peoples is reflected in recent comments from First Nations?? in the
region supporting the designation of the Eagle’s Nest mine for federal IA. The
Eagle’s Nest is the first mine proposed for the Ring of Fire region and will not be
required to undergo a provincial Environmental Assessment. As such, several
communities, such as Neskantaga First Nation, stated that designating the mine for
federal review under the IAA was essential for Canada to meet its consultation
obligations, advance reconciliation, and seek free, prior and informed consent.

Neskantaga First Nation explained: “environmental/impact assessment has provided
an important structure through which both the Crown and First Nations can learn
more about the potential impacts of proposed activities on their respective rights and
obligations. Practically, impact assessment is one of the main tools the Crown has
used to discharge its duty to consult and accommodate.”®® The Agency’s Analysis
Report noted concerns raised by Indigenous Services Canada that the lack of an
environmental assessment for Eagle’s Nest poses challenges for the consideration
of potential impacts on Indigenous rights, and that relying instead on permits and
other regulatory mechanisms for separate aspects of the project “complicates the
coordination of Crown engagement with Indigenous Peoples, including discussions
related to free, prior and informed consent”.>* The anticipated effect of more
complicated coordination goes against the stated intent of the discussion paper for a
coordinated process. Finally, the Analysis Report noted points raised by Moose Cree
First Nation and Nibinamik First Nation that “the Regional Assessment supports the
designation of the project and ... not designating the project would breach the trust
built through the regional assessment process.”” We are troubled by what the
current dynamics unfolding in the Ring of Fire reveal about the potential impacts of
Proposal 5, both in the Ring of Fire region and more broadly.

To conclude this section, we wish to remind the Privy Council Office that
Environmental Impact Assessment (EIA) is globally accepted as a good practice for
supporting sustainable development, as well as transparency and sound
environmental governance.?® States are called upon to implement EIA processes in
Principle 17 in the 1992 Rio Declaration on Environment and Development and

22 The Impact Assessment Agency of Canada (IAAC) [the Agency]’s Analysis Report, informing its decision not to designate
the Eagle’s Nest mine under the /44, noted responses to their request from information from 7 First Nations in the region,
who all indicated their support for designation. These communities were “Attawapiskat First Nation, Fort Albany First
Nation, Ginoogaming First Nation, Moose Cree First Nation, Nibinamik First Nation, and Weenusk First Nation; in addition
to Kitchenuhmaykoosib Inninuwug who responded as part of a joint submission. Impact Assessment Agency of Canada,
Analysis Report: Whether to designate the Eagle's Nest Mine Project in Ontario pursuant to the Impact Assessment Act
(February 26, 2026), online: https://iaac-aeic.gc.ca/050/evaluations/document/165049?culture=en-CA [Analysis Report].

23 Request for Designation under the Impact Assessment Act for Eagle’s Nest Mine Submitted by Neskantaga First Nation,
SUPPORTING BRIEF (October 28, 2025), online: (pdf): https://iaac-aeic.gc.ca/050/documents/p90033/164024E.pdf at 6;
also see: Neil Craik, "Process and reconciliation: integrating the duty to consult with environmental assessment,"

(2015) Osgoode Hall LJ 53, 632.

24 Analysis Report, supra note 22 at 20.

25 Ibid at 25.

26 Tseming Yang, “The Emergence of the Environmental Impact Assessment Duty as a Global Legal Norm and General
Principle of Law” (2019) 70 Hastings LJ 525 [Yang, 2019].
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Article 14 of the Convention on Biological Diversity.?’” Further, through broad
adoption by states, the EIA duty has become an accepted legal norm. Legal scholars
confirm that EIA is a requirement under international law as a General Principle of
Law. Under Article 38 of the Statute of the International Court of Justice, General
Principles represent one of three sources of international law, alongside international
conventions and customary international law.?® They “comprise[] those principles
common to national legal systems and to international law”.2° Under Article 38(1), a
General Principle must be an identifiable legal principle that is recognized as law
and accepted by “civilized nations”.?° The widespread requirement to conduct an
EIA reflects the legal principle that states must investigate and consider
environmental effects before taking action to approve them.?!

The EIA duty is found in the national law of nearly every jurisdiction around
the world.*> Canada was once a proud leader in this field. It is also found in the
requirements of 5 multi-lateral development banks such as the World Bank.*’
The near-universal adoption of EIA processes supports the view that it is a General
Principle recognized as law. Furthermore, international case law indicates that EIAs
implement the customary law obligation to exercise due diligence in preventing
environmental harm.’* While this determination applies most obviously in a
transboundary context, or with respect to a shared resource, legal scholars also note
that “an EIA General Principle would extend the norm’s applicability beyond
transboundary disputes to other issues such as the global commons and any other
situations where public international law applies”.>* The “global commons” includes
climate stability, and biodiversity: shared, interconnected resources that sustain life
on Earth.

Federal Economic Zones raise significant constitutional concerns

The proposed Federal Economic Zones raise many of the same concerns that
emerged in response to Ontario’s Bill 5, Schedule 9’s Special Economic Zones Act

27 Declaration of the United Nations Conference on Environment and Development (adopted 14 June 1992) (1992) 31 ILM
874 Annex 1, Principle 17; United Nations Convention on Biological Diversity (adopted 5 June 1992, entered into force 29
December 1993) 1760 UNTS 79, Article 14.

8 Statute of the International Court of Justice (June 26, 1945), 59 Stat. 1031, 1055, 33 U.N.T.S. 993 Article 38

2 Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment) (Pulp Mills case) [2010] ICJ Rep 14 at para 40
(quoting G. 1. Tunkin, “General Principles of Law” in International Law, in INTERNATIONALE FESTSCHRIFT FUR
ALFRED VERDROSS 526, 531 (René Marcic et al eds., 1971) (Ger.)).

30 Statute of the International Court of Justice (June 26, 1945), 59 Stat. 1031, 1055, 33 U.N.T.S. 993 Article 38(1)

31 Yang, 2019, supra note 26.

32 Ibid. 183 of the 197 jurisdictions surveyed by Yang, 2019 had legislation or regulations mandating an EIA for projects
likely to have a significant environmental impact. The survey covered all member states of the United Nations as well as the
European Union, Palestine, and Taiwan.

3 Ibid.

3% Pulp Mills case [2010] ICJ Rep 14 at para 204; Certain Activities Carried out by Nicaragua in the Border Area (Costa
Rica v Nicaragua) and Construction of a Road in Costa Rica along the San Juan River (Nicaragua v Costa Rica) (Merits)
(Certain Activities/Construction of a Road Case) [2015] ICJ Rep 665 at para 104, 153.

3 Yang, 2019, supra note 26 at 564.
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(SEZA).*¢ The SEZA authorizes the Lieutenant Governor in Council to designate
any area of the province as a special economic zone SEZ, within which the
provincial Cabinet can suspend or modify provincial and municipal laws. This Act
ultimately allows the provincial Cabinet to adapt regulation requirements for
projects or proponents operating inside the SEZ. This came in tandem with the
federal Bill C-5, the Building Canada Act, which allowed the Cabinet to fast-track
“national interest projects.”*’ Together, the bills raise ongoing concerns that efforts
to “streamline” regulatory requirements for projects will come at the expense of First
Nations rights, the Crown’s constitutional obligation to meaningfully consult and
accommodate, and reconciliation.

These concerns have already produced constitutional litigation. In July 2025, nine
First Nations in Ontario, challenged Bill 5 and Bill C-5 on the basis that they are
unconstitutional and violate .35 of the Constitution Act, 1982.°% The application
argues Ontario did not meaningfully engage with First Nations before passing Bill
5, and that both the federal and provincial government authorized unilateral Crown
decision-making without adequate Indigenous participation.>* The group also raised
Charter concerns under s.7 and s.15. The s.7 claims argue that weakened protections
for lands and territories threaten physical health by hampering access to food,
drinking water, and a safe environment to carry out First Nations’ way of life.** The
s.15 claim emphasizes the history of colonialism and displacement experienced by
First Nations and argues that reduced protection and diminished self-determination
exacerbate existing vulnerability and disadvantage, causing psychological harm.*!

Many of these concerns are mirrored in the suggestion in Proposal 5 to grant Cabinet
the authority to pre-approve ‘“certain developments” in specific zones. The
discussion paper does not explain how Federal Economic Zones would ensure that
the duty to consult and accommodate is meaningfully upheld for each affected
nation. The proposal appears vulnerable to the same kinds of constitutional
challenges raised against the province, including infringement of s.35 rights and
Charter claims relating to s.7 rights to life, liberty and security of the person, and
s.15 equality rights. Proceeding in this way thus raises a real prospect of time-
consuming, expensive, and divisive litigation that will further delay projects through
the insertion of uncertainty.

36 Bill 5, Protect Ontario by Unleashing our Economy Act, 1st Sess, 44th Leg, Ontario, 2025 (assented to 5 June 2025).

37 Bill C-5, An Act to enact the Free Trade and Labour Mobility in Canada Act and the Building Canada Act, 1st Sess, 45th
Parl, 2025, cl 5 (1) (assented to 26 June 2025).

38 The Nine First Nations were Alderville First Nation, Apitipi Anicinapek Nation, Aroland First Nation, Attawapiskat First
Nation, Fort Albany First Nation, Ginoogaming First Nation, Kitchenuhmaykoosib Inninuwug, Oneida Nation of the Thames
and Wabauskang First Nation.

39 On file with author.
40 Ipbid.
41 Ibid.
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Federal Economic Zones raise democratic concerns by concentrating power
within the federal Cabinet

The proposal to introduce Federal Economic Zones also raises democratic concerns
because it appears to contemplate the delegation of law-making power to the
executive from the Legislature. The discussion paper states that Governor in Council
would have authority to determine that certain categories of development within
these zones are pre-approved. This appears to provide the federal Cabinet with the
power to decide whether existing laws, passed by Parliament as a whole, are
applicable at all within the zones. These are known as “Henry VII clauses”, which
are provisions allowing the executive branch to amend, or adapt legislation, a power
traditionally vested with the legislature as a whole.*? The democratic concern is that
these powers reduce the role of parliamentary scrutiny, debate and transparency, and
concentrate power in the Cabinet, whose processes are shielded by a cloak of
confidentiality.

The concerns raised by the Federal Economic Zone proposal thus echo concerns
raised in relation to Bill C-5 and Ontario’s Bill 5, where critics argued that broad
executive powers to designate major projects or SEZ’s and to exempt such projects
from existing legal requirements weakened democratic processes, and ultimately
comes at the cost of environmental and Indigenous rights. Ecojustice, on behalf of
Democracy Watch, Environmental Defence Canada, Wildlands League and Friends
of the Earth Canada, has challenged Ontario’s SEZA on the basis that it improperly
transfers legislative power to Cabinet.*® It argues that the Legislature cannot
abandon its law-making role and give Cabinet the power to amend or suspend laws
at will. Again, for Canada to proceed with this proposal invites further challenge.

SUBMISSIONS ON PROPOSAL 6

An Over-Reliance on Offsetting May Lead to a Net Loss of Critical Fish Habitat
and Biodiversity

Canada proposes to streamline regulatory processes when approving projects by
making the process for compensating for their environmental impacts more flexible.
Sections 34.4 and 35 of the Fisheries Act prohibit anyone from engaging in any
work, undertaking or activity, other than fishing, that results in either the death of
fish or the harmful alteration, disruption or destruction of fish habitat.** Currently, a
Minister can authorize projects that result in either the death of fish or a negative
impact on their habitat, provided the proponent submits a permit application that

42 Mirko Pecaric, “Good Regulations Reflects Words in Action” (2021) 12:3 Danube 159 at 174.
4 Ecojustice, Press Release, “Ecojustice slams Bill C-5 as a threat to democracy and the environment” (June 6, 2025), online:
https://ecojustice.ca/news/ecojustice-slams-bill-c-5-as-a-threat-to-democracy-and-the-environment/.

44 Fisheries Act, RSC 1985, ¢ F-14, ss 34.4, 35.
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includes information about the number of “habitat credits” they plan to use or an
offsetting plan to avoid or mitigate the adverse impacts of their project.*

Per the Policy for Applying Measures to Offset Harmful Impacts to Fish and Fish
Habitat, offsetting is the last in a hierarchy of measures to address negative impacts
on fish and fish habitats, behind mitigation and avoidance measures.*® It is crucial
that this enhanced flexibility for offsetting does not replace the prioritized measures
of mitigation and avoidance. Preventing harmful effects must remain the priority
(rather than compensating for those harmful effects). Attempts to restore a habitat
or fish species to a location may not be successful. If offsetting measures become
more flexible and more relied upon, there must also be measures to ensure that plans
to offset the loss of fish or fish habitat, for example habitat restoration or
construction, are followed through with and not forgotten after the project has been
completed.

We are also concerned that more flexibility in offsetting will increase the limits of
what can be offset. Principle 2 under the Policy lists instances where offsetting is
unlikely to counterbalance harmful impacts to fish and fish habitat, such as when the
site is of irreplaceable ecological or cultural significance to Indigenous
communities.*’ There are some things that simply cannot be compensated for or
replaced. We stress the importance of ensuring that increased flexibility does not
lead to the granting of permits in these situations.

More Flexible Permit Processes for Disposal at Sea Must not Endanger the
Environment or Human Health

Additionally, we stress that more flexibility for permits related to Disposal at Sea
cannot mean reduced obligations. The Canadian Environmental Protection Act lists
various requirements for permit issuance or refusal for Disposal at Sea, such as a
refusal to grant a permit if opportunities exist to re-use, recycle or treat the waste or
other matter without undue risks to human health or the environment or
disproportionate costs.*® These conditions for permit issuance protect our
environment and human health; increased flexibility for permit issuance should not
result in bypassing key requirements or making them less demanding as this will
surely lead to increased risks to our environment and human health.

Overriding the “Jeopardy Test” for Species At Risk May Lead to the Sacrifice
of Entire Species in a Shortsighted Undermining of Canadians’ Well-Being

45 SOR/2019-286, s. 2(1), Schedule 1 s. 15, 16.
46 Fisheries and Oceans Canada, Policy for Applying Measures to Offset Harmful Impacts to Fish And Fish Habitat (Ottawa:
FOC, 2025) at 4 [the Policy].

47 Ibid at 6.

“® Canadian Environmental Protections Act, SC 1999 ¢ 33, Schedule 6, s 6.
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Canada also proposes to streamline regulatory processes by allowing certain projects
to be exempt from the jeopardy test for species at risk if certain requirements and
thresholds are met. The Species at Risk Act allows a competent Minister to issue a
permit or agreement authorizing an activity that affects a listed wildlife species, as
long as they are of the opinion that the activity will not jeopardize the survival or
recovery of a species.*’ Allowing this key protection to be bypassed will allow
activities to be approved even if a Minister is unsure if the activity in question might
jeopardize the survival or recovery of the species. While Canada insists that this
exemption would need to meet a “high threshold”, it is still concerning that a
situation may arise where it is deemed that jeopardizing the survival of an entire
species will be seen as a necessary sacrifice to make in order to have a project built.
Further, there are numerous species that are culturally or spiritually significant to
various Indigenous nations and recklessly allowing those species to go extinct would
be a violation of established treaty rights.

Conclusion

Canadians will eventually remember, through environmental disaster such as a
major pipeline or tailings spill or a nuclear accident — or simply through an eventual
loss of patience for the grinding effects of the current climate calamity and repeated
storms, fires and evacuations, that conducting environmental assessments was the
right idea. The environmental protections that Canada is tossing aside today have
been built up over generations through research and advocacy, community struggle,
court battles, and reasoned policy debates based on evidence. Canadians will
inevitably demand them again from a future government. And, as Ladan Mehranvar
effectively argued recently in the Globe and Mail, Canada will face major litigation
risks from wealthy foreign investors when it attempts to re-install the most basic of
environmental protections.’® Canada may have to pay millions (or billions) of dollars
in arbitration awards in order to get these measures back. The proposed approach is
reckless and counter-productive.

We encourage Canada to re-think these rash proposals.

Sincerely,

i
/

Dayna Nadine Scott

4 Species at Risk Act, SC 2002, ¢ 29, s 73(3)(c).
30 Ladan Mehranvar, Canada’s deregulation gamble will fall into a future legal trap, Globe and Mail, June 8, 2026,
https://www.theglobeandmail.com/opinion/article-deregulation-climate-environment-future-legal-trap/
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