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Comments on the Federal Government’s Getting Major Projects Built in Canada:
Discussion Paper on Proposed Legislative, Regulatory, and Policy Reforms

These comments are submitted by Legal Advocates for Nature’s Defence (“LAND”) in response to the call
for feedback on the Government of Canada’s Getting Major Projects Built in Canada: Discussion Paper on

Proposed Legislative, Regulatory, and Policy Reforms (“Discussion Paper”).

l. ABOUT LEGAL ADVOCATES FOR NATURE’S DEFENCE

LAND is an environmental law non-profit dedicated to advancing access to justice in Northern Ontario, to
protect nature and Indigenous rights.” As the only environmental law organization based in

Northern Ontario, providing pro bono legal services, LAND is uniquely positioned to advise on the
implications of legislative and policy changes affecting some of the province’s most ecologically and
culturally significant regions.

Our work is grounded in years of legal advocacy, public legal education, and participation in law reform

processes, with the goal of ensuring that critical legal perspectives from the North are represented and
that decisions reflect the rights of communities most impacted by environmental harm.

Il COMMENTS ON THE PROPOSALS

The following comments address the six proposals identified in the Discussion Paper. While the
proposals are presented as distinct changes, they are closely interconnected and, taken together, would
significantly reshape federal assessment, consultation, and decision-making processes for major projects,
with serious implications for environmental protection, meaningful public participation, and Indigenous
rights.

Notably, the Discussion Paper does not set out an exhaustive list of proposed legislative, regulatory, and
policy changes. This limits our ability, as well as the public’s ability, to understand the true implications of
the proposed reforms and to provide informed comments. Accordingly, these comments are provided
without prejudice to LAND’s position that the proposals ought to be withdrawn in their entirety, and we
retain the right to provide supplemental and more detailed submissions as further information becomes
available.

! Government of Canada, “Getting Major Projects Built in Canada: Discussion Paper on Proposed Legislative
Regulatory, and Policy Reforms” (12 May 2026) [Discussion Paper].
2 See LAND’s website for more information.
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Proposal #1 focuses on legislative changes to establish two related one-year timelines. First, proponents
would have one year following the issuance of the Notice of Commencement or permit plan (if no
impact assessment is required) to submit their finalized studies and information. Second, the federal
review and decision-making process would be reduced to no more than 1 year, including by requiring
that impact assessments and permit reviews occur concurrently.

Proposal #1 frames a shorter timeline — one year — as a solution to delay and poor coordination.
However, the Discussion Paper does not explain how a shorter review period would preserve the quality,
depth, and integrity of the review required for major projects. Under section 19(1) of the Impact
Assessment Act, 2019 (“IAA”), the proponent of a project has three years following the Notice of
Commencement to provide the required information and studies.? Proposal #1 would therefore appear
to significantly reduce the time available for this work; however, the Discussion Paper does not explain
how the necessary information and studies could be completed to the required standard within a
compressed timeline.

In addition, there are various key issues regarding this Proposal’s implementation that remain unclear,
including, but not limited to:

e Whether and how the proposed statutory timelines would accommodate the time required for
meaningful Indigenous consultation, public participation, the consideration of Indigenous
knowledge, and independent expert review;

e How the Crown’s duty to consult Indigenous Peoples or fulfill its obligations under Treaty would
be fulfilled, particularly in situations where meaningful consultation and accommodation require
more time than the legislated timeline allows;

e Whether and how the proposed one-year proponent information and study period is intended to
replace the existing three-year Impact Statement phase under section 19(1) of the IAA; and

e How the required impact studies and expert reviews will be conducted sufficiently within one
year, with regard to the scientific rigour needed.

The Discussion Paper does not provide an adequate basis to conclude that Proposal #1 could accelerate
federal review and decision-making without impacts to the information and studies required by the
proponent, the scientific rigour of the assessment, meaningful participation, Indigenous consultation, or
the quality of the decisions made. Given the insufficient information included in the Discussion Paper
and the potential for Proposal #1 to unjustifiably expedite what ought to be a comprehensive,
evidence-based and inclusive review, we strongly urge the Government to withdraw Proposal #1.

® Impact Assessment Act, SC 2019, c 28, s 19(1) [IAA].



2 . : ”
.

Proposal #2 contemplates changes to create a Crown Consultation Hub (“Hub”) within the Impact
Assessment Agency of Canada (“Agency”), with the aim of having “one clear and coordinated

”* While LAND calls for consultation done in a way that is tailored to Indigenous

consultation process.
laws, knowledge and practices,’ the proposal as currently drafted, does not ensure the meeting of this
legal standard nor the concerns Indigenous Nations have consistently raised regarding federal

consultation processes.

The proposal itself remains uncertain. On one hand, the Discussion Paper suggests the Hub would apply
only to projects undergoing impact assessment through the Agency. On the other, we have heard that
the Agency would work closely with the Canadian Nuclear Safety Commission through the Hub to
address longstanding deficiencies in consultation on nuclear projects. This uncertainty demonstrates that
the proposal has not been fully developed and leaves fundamental questions regarding its scope,
mandate, and implementation unresolved.

More fundamentally, the Consultation Hub does not respond to what many Indigenous Nations have
consistently sought: recognition of Indigenous jurisdiction and shared decision-making authority. The
Impact Assessment Act already contemplates greater Indigenous leadership and provides mechanisms to
enable Indigenous governing bodies to exercise IA powers, duties, and functions. Rather than advancing
these commitments, the proposed Hub risks further institutionalizing a model in which Indigenous
Nations remain participants in Crown-led decision-making processes rather than decision-makers
themselves.

The proposal also leaves significant questions unresolved, including but not limited to:

e Whether and how the Hub, its mandate, and its processes will be co-developed with Indigenous
Peoples and rights-holders;

e How the consultation process will recognize and respond to the laws, governance structures, and
decision-making processes of all potentially affected Indigenous Peoples and communities;

e How the Hub will ensure the meaningful participation of all Indigenous Nations, communities,
and rights-holders whose inherent and/or Section 35 rights may be impacted at any stage of a
project’s lifecycle, including but not limited to those who have expressed that they may be
impacted by the proposed project and/or whose traditional or Treaty lands intersect with the
proposed project;

e Whether and how the Hub will meaningfully consider the perspective of individual rights-holders
who exercise section 35 rights and inherent and Treaty rights, including land users and
community members (on and off reserve);

* Discussion Paper, Proposal #2.
®> Kebaowek First Nation v. Canadian Nuclear Laboratories, 2025 FC 319 (CanlLll), para 133.


https://canlii.ca/t/k9l24

e How free, prior, and informed consent (“FPIC”) will be achieved, documented, and respected
throughout the project assessment and permitting process, and how the Hub will respond to
situations where FPIC is withheld or cannot be reached;

How the Hub will address differing or conflicting positions among Indigenous communities;

e How Indigenous knowledge and data will be collected, used, stored, disclosed, and protected in
accordance with Indigenous data sovereignty; and

e Whether Indigenous communities will receive sufficient resources, including funding, technical
support, and time to meaningfully participate in decision-making.

3. Proposal #3: “One project decision”

Proposal #3 contemplates legislative changes for certain projects listed under the Physical Activities
Regulations of the IAA. These changes would allow for the Minister of the Environment, Climate Change,
and Nature to issue a single federal decision document, which includes “all federal decisions required for
a project to move forward.”®

The Discussion Paper frames this Proposal as necessary to “improve faster and clearer project

"’ However, Proposal #3 leaves many unresolved questions, including, but not limited to:

decisions.

e Which projects designated under the Physical Activities Regulations would be subject to the
“One Project Decision” process;

e Which permits, authorizations, approvals, and other statutory mechanisms can possibly be
included in the single federal decision document;

e What degree of detail and information will be included in the decision document, with
consideration to every applicable permit and authorization;

e What opportunities would be available for Indigenous and public participation with regard to the
one-project decision;

e What transparency mechanisms will be in place;

e Who or what body will serve as the “Federal Review Coordinator,” how they are appointed, and
what authority, responsibility, and accountability mechanisms will apply;

LAND is critically concerned that Proposal #3 will undermine the integrity and purpose of an impact
assessment by shifting federal review toward a permit-based model. It is our understanding that permits
are inherently mitigation-focused as they generally assume that a project will proceed and then identify
mitigation measures to manage resulting impacts.

In contrast, impact assessments are intended to assess — before key decisions are made — whether a
project is necessary, what purpose it serves, what alternatives exist, and whether adverse impacts can be

® Discussion Paper, Proposal #3.
” Discussion Paper, Proposal #3.



avoided, among other considerations. Notably, these questions are designed to assess whether a project
should proceed at all, not merely how impacts should be managed once approval is assumed. Impact
assessment must therefore remain a distinct and comprehensive process that informs the terms and the
decision on whether the project should proceed at all.

Proposal #3 risks predetermining distinct statutory decisions and participatory processes to the
detriment of the environment, public health, and Indigenous rights. LAND strongly urges the
Government to withdraw Proposal #3.

4. Proposal #4: “Single project authority”

a) There is no sufficient alternative to a comprehensive impact assessment

Proposal #4 would shift the responsibility for review of certain projects to federal organizations deemed
to have the “most expertise.”® As proposed, theCanada Energy Regulator (“CER”) would be responsible
for reviews of international and interprovincial pipelines, transmission lines, and offshore renewable
energy projects, which would no longer require a separate impact assessment under the /AA. Instead,
these projects would be unilaterally reviewed by the CER by way of a process that is not explained in the
Discussion Paper. Moreover, the Canadian Nuclear Safety Commission (“CNSC”) would be responsible for
conducting impact assessments for nuclear and uranium projects.

By way of these changes, Proposal #4 is in fact removing the responsibility of conducting impact
assessments from the federal organization with the most expertise, namely the Agency. The Agency is
tasked with administering the IAA, “to ensure the most complex projects in Canada, the ones with the
post potential for serious adverse effects in federal jurisdiction, are assessed and designed in a way that
protects the environment and Indigenous rights”.’ There is no guarantee that the CER’s or CNSC’s review
processes would meet all substantive requirements of the IAA, including an assessment of cumulative
effects, alternatives, climate obligations, public participation, Indigenous rights impacts, and
sustainability.

Removing the requirement of an impact assessment entirely for certain energy projects, and delegating
the impact assessment review from the Agency to the CER and CNSC, undermines the role of the Agency
and will undoubtedly reduce the quality of review.

& Discussion Paper, Proposal #4.
® Impact Assessment Agency of Canada, “Mandate of the Impact Assessment Agency of Canada” (last modified
December 2 2025).
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In making these comments, we direct the Government to review our Open Letter: “Nuclear Waste
Projects Must Not Be Fast-Tracked”, submitted on July 22, 2022, with 246 signatories, including First
Nations, legal experts, academics, environmental organizations and other concerned citizens.*°

b) Proposal #4 politicizes decision-making by allowing Cabinet to make a public interest
determination

For “pipeline projects with lengthy routes,” the Governor in Council (“GiC”) first decides whether the
project is in the public interest before CER completes its review. This is deeply problematic, as an
informed public-interest determination cannot be made until after a project has been reviewed, a record
developed and requisite studies completed, and the public and impacted communities, given the
opportunity to be meaningfully informed and engaged.

For nuclear projects, even if the CNSC, after completing the impact assessment, determines that the
project would cause significant negative federal effects, the final decision on whether the project goes
ahead is made by the GiC (if they decide it is in the public interest).

Granting the ultimate decision-making authority to the GiC usurps the role of the relevant Ministers and
threatens the ability to have independent, evidence-based decisions. This, coupled with the lack of
clarity around what factors will be considered when making a public interest determination, suggests
that the GiC will have largely unchecked discretion to approve projects despite their potential for
significant adverse effects. Therefore, we strongly urge the Government to withdraw Proposal #4.

5. Proposal #5: “Enable economic zones through regional impact assessments”

Proposal #5, by enabling Federal Economic Zones (“FEZ”) through regional assessments (“RA”), would
grant the GiC vast, discretionary decision-making authority to effectively insulate proponents or projects
from the law without any oversight or clarity around the FEZ designation process, threatening public
participation rights, Indigenous rights, and the protection of the environment.

We strongly urge the Crown to withdraw this proposal immediately. Creating FEZs within which
developments would be pre-approved directly compromises constitutionally protected and
internationally recognized Indigenous rights and undermines key environmental and democratic
safeguards.

a) The Regional Assessment for the Ring of Fire area must not be piloted as an FEZ

1 Open Letter: Nuclear Waste Projects Must Not Be Fast Tracked (submitted via email to
engagement@pco-bcp.gc.ca on July 22, 2026).
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Of particular concern is the potential for the Ring of Fire RA to be used — by way of a FEZ — to approve
and fast-track development in the assessment area, which is within Treaty 9 territory. Pre-approving
projects (retroactive, existing, and future) within the geographic scope of an RA would effectively render
both the impact assessment and RA processes meaningless, unravelling years of input and review, and
nullifying the critical recognition that there be a cumulative effects review proportional to the scale of
the impacts on Indigenous rights, lands and waters.

The RA for the Ring of Fire area has been referred to as a “historic achievement” following “three years
of persistent efforts by First Nations to secure the Government’s agreement to a regional assessment
that is co-led in partnership between First Nations and Canada.”*! As the Terms of Reference — intended
to provide direction on the purpose, methodology and deliverables of the RA — “[reflects] Canada’s
understanding of and commitment to reconciliation,” violating these Terms would fly in the face of
reconciliation and reinforce the Crown’s colonial legacy of overriding Indigenous rights, including the
right to protect and conserve the environment.*

The Crown’s “commitment to [undertake the RA] honourably and diligently, remembering what is at

”13 is not achievable if projects are pre-approved absent Indigenous consent and without having

stake
completed the RA. Advancing Proposal #5 would permit the Crown to undermine the purpose of the
Ring of Fire RA for the proposed Ring of Fire area, including its intent to advance reconciliation, and

therefore must be withdrawn.

b) Pre-approving projects by way of an FEZ in the proposed Ring of Fire area is inconsistent with
the precautionary principle

As there remains a lack of commitment and clarity from the Major Projects Office as to whether the RA
for the Ring of Fire may be piloted as an FEZ, we take this limited opportunity to provide our views on
such a proposal.

There is significant evidence that development in the proposed Ring of Fire area will cause serious and
irreversible environmental harm, the precautionary principle requires the Crown to take precautionary
measures to prevent this harm from occurring. We submit the proposal to pre-approve projects by way
of an FEZ, including in the region where the Ring of fire is proposed, is inherently incompatible with the
precautionary principle, which the Crown is legally obligated to uphold under international and domestic
law.

! Regional Assessment Working Group, “Terms of Reference for the Regional Assessment in the Ring of Fire Area”
(20 January 2025), p 5 [Terms of Reference]. An overview of the process is depicted on page 13 of the Interim

ng_o_a_f_QLth_e_RAMhmjh_e_Bmg_o_f_ELLe_Ar_e_a (20 January 2026). Please note that this is not an endorsement of the
“co-led” process - we maintain our position that the process ought to be Indigenous led.

2 United Nations Declaration on the Rights of Indigenous Peoples, Article 29(1).

3 Terms of Reference (20 January 2025), p 5.
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The area where the Ring of Fire is proposed is of profound cultural and ecological significance to
Indigenous peoples.' Protecting the health of these lands and the surrounding watersheds is necessary
if current and future generations are to continue practicing their Treaty rights and accessing their
territories for food, water, medicine, and sacred spaces, which are an indivisible part of cultural identity
and spirituality.

The carbon-rich Hudson-James Bay Lowlands, including the Attawapiskat, Kapiskau, Ekwan, Oppinagau,
Albany, and Winisk watersheds, are critical to protecting biodiversity and storing carbon. These wetlands
play a critical role in preventing and mitigating the effects of climate change, providing wildlife habitat,
minimizing flood risk, and ensuring safe drinking water.”® Current and future development activities in
this sensitive region will have irreversible cumulative impacts on Indigenous lands, waters and
communities. It is these potential impacts that triggered the RA, as stated in the Terms of Reference:

[The] Minister recognized that development in the Ring of Fire area has the potential to impact
Aboriginal and Treaty rights, traditional lands and resources, socio-economic conditions, health
and community wellbeing and therefore a regional assessment is warranted.*®

Given the risk of serious irreversible damage, the Crown has a legal duty to apply the precautionary
principle (i.e. take precautionary measures to prevent environmental degradation).'” The precautionary
principle, when implemented meaningfully, “has great potential to save lives and salvage the
environment by requiring anticipatory precautionary and preventative measures.”*® However, the
Proposal to enable FEZs would fast-track and/or pre-approve projects, bypassing essential legal
safeguards and processes that are in place to protect human and environmental health. This Proposal is
inherently at odds with the precautionary principle, which the Crown is legally obligated to uphold under
various international and domestic laws and policies.™

As the RA has recognized the potential harm that development may have on the cultural and ecological
integrity of the Hudson-James Bay lowlands, fast-tracking or pre-approving projects in the Ring of Fire

% Michel Koostachin, Rick Cheechoo and Kerrie Blaise, “Protecting Treaty 9 Lands and Waters: A Case Study of

Indigenous-led Climate Action through Treaty Promises” (16 June 2025).
!> Terms of Reference (20 January 2025), p 11; Interim Report for the RA within the Ring of Fire Area (20 January

2026), p 57.

18 Terms of Reference (20 January 2025), p 13.

7 Convention on Biological Diversity, “Rio Declaration on Environment and Development” (3-14 June 1992),
Principle 15: the lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures
to prevent environmental degradation if there are threats of serious or |rrever5|ble damage.

'8 David L VanderZwaag, “Canada , 3
Wading and Wandering in Trlckv Currents” (2022) 34 1 Ottawa Law ReV|ew 117 at 119

% For instance: International agreements, including the United Nations Convention on Biological Diversity
(preamble) and United Nations Framework Convention on Climate Change (Article 3); Domestic laws, including the
Impact Assessment Act (section 6(2)), Canadian Environmental Protection Act, 1999 (preamble, section 2(1)(a)(ii),
6(1.1) and 76.1(1)), and Eisheries Act (section 2.5(a)); and Domestic policies, including the Canada-Wide Accord on
Environmental Harmonization, A Framework for the Application of Precaution in Science-Based Decision Making
About Risk, 2030 Nature Strategy, Species at Risk Act Policies and Guidelines Series, and the Implementation
Framework for the right to a healthy environment under the Canadian Environmental Protection Act, 1999.
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https://www.cbd.int/doc/ref/rio-declaration.shtml
https://climateinstitute.ca/publications/protecting-treaty-9-lands-and-waters/
https://climateinstitute.ca/publications/protecting-treaty-9-lands-and-waters/

area, despite the ongoing RA, does not comply with the precautionary principle. We therefore strongly
urge the Crown to withdraw the Proposal to enable FEZs and commit to excluding the RA for the Ring of
Fire on this basis.

c) Federal-provincial coordination to fast-track projects violates Indigenous rights

The Proposal to enable FEZs states that cooperation between federal and provincial governments is
“essential to make these zones work effectively” and “would allow projects to be fast-tracked under both
federal and provincial regimes”.*® We strongly oppose any contemplation of provincial-federal
cooperation to insulate entire regions from the law.

The risks posed by the Proposal to enable FEZs are exacerbated by the province of Ontario’s introduction
of Special Economic Zones (“SEZ”) legislation by way of Bill 5, Protect Ontario by Unleashing Our
Economy Act, 2025 which similarly provides the Crown with unrestricted powers to decide where, and to
whom, laws will or won’t apply. We are extremely concerned that, if this Proposal moves ahead, Canada
and Ontario will effectively create an entirely lawless zone in the proposed Ring of Fire area by
establishing both an FEZ and SEZ, respectively.

6. Proposal #6: “Streamlined and efficient reqgulatory environment”

Proposal #6 seeks to expedite regulatory processes in a manner that undermines environmental
protections and Indigenous rights while politicizing decision-making. We strongly urge the Government
of Canada to withdraw Proposal #6.

a) Fast-tracking development

By focusing on the technical and economic feasibility of project requirements,?! instead of their value in
ensuring environmental protection, the Government is clearly prioritizing economic interests over
nature’s protection, Indigenous rights, and the rights of the public. Further, by allowing for early
construction activities to begin before an impact decision is made,?” the Government is undermining the
purpose of an impact assessment, which is to gather information and evidence to examine the positive
and negative impacts of a proposed project and identify potential significant harm and ways to mitigate
that harm before projects are built.*

b) Increased risk of harm to fish and fish habitat

2 Discussion Paper, Proposal #5.

2 Discussion Paper, Proposal #6, Sections 1 and 4.

22 Discussion Paper, Proposal #6, Section 5.

2 Impact Assessment Agency of Canada, “Purpose and benefits of impact assessments” (last modified May 13,
2026).
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We are particularly concerned about section 2 of Proposal #6, which proposes:

Making permits for fish and fish habitat more flexible for offsetting (replacing or compensating
for environmental impacts) and for permits related to Disposal at Sea.

Section 2 is aligned with the recently released Regulations Amending the Authorizations Concerning Fish
and Fish Habitat Protection Regulations (“Regulations”) under the Fisheries Act, which are intended to
“simplify approaches to low-risk and routine projects and streamline the approach to higher-risk and
major projects”.?* In effect, these Regulations will weaken the protection of fish and fish habitat in favour
of economic development. Notably, these Regulations would:

e Remove the requirement for the Proponent to provide basic information on the project’s
effects: The Regulations would remove the requirement to provide information on the effects on
fish and fish habitat, the measures and standards they will implement, or engagement with
Indigenous peoples.” Instead, the Proponent must only “confirm in writing that the applicable
chapter of the [Department of Fisheries and Oceans] Technical Standards will be followed”.*
These Standards have yet to be released, and there are no mechanisms set out in the Regulation
regarding their enforcement or how Proponents will be held accountable.

e Remove the requirement for the Proponent to provide an offsetting plan, contingency plan
and financial guarantee as conditions of authorization:” Instead, the Minister will have the
discretion to decide if these requirements must be met.?® This is inconsistent with the stated
purpose of an offsetting plan, which is to “counterbalance the residual effects to fish and fish
habitat that are caused by their project after avoidance and mitigation measures ... have been
applied”.?® This is also inconsistent with the stated purpose of a financial guarantee, which is to
“help ensure project proponents complete the offsetting that is required as a condition of their

authorization.”*°

Offsetting often consists of habitat restoration, habitat enhancement and/or habitat
construction, and developing an offsetting plan “generally requires extensive scientific analysis,
site-specific data, and meaningful engagement with Indigenous peoples.”*' An offsetting plan is
necessary to ensure evidence-based decision-making can occur, in a manner that protects fish
and fish habitat and upholds Indigenous and Treaty rights, and financial guarantee is necessary

% As stated in an email from Nicole Bouchard, Director General, Permitting Operations and Policy, Department of
Fisheries and Oceans Canada, dated July 2, 2026 (cc’d).

* Requlations Amending the Authorizations Concerning Fish and Fish Habitat Protection Requlations,
SOR/2026-144 (22 June 2026), Canada Gazette, Part Il, Vol 160, No 13, s 2 [Regulations].

% Regulations, s 2.

" Regulations, s 4(2).

28 Regulations, s 4(2).

2 Regulations, Regulatory Impact Analysis Statement, “Offsetting”.

30 Regulations, Regulatory Impact Analysis Statement, “Financial guarantees”.

31 Regulations, Regulatory Impact Analysis Statement, “Offsetting”.
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to ensure the Proponent can implement the offsetting plan. Contingency plans are needed as a
backstop, “if the planned avoidance and mitigation measures and offsetting measures do not

meet their objective.”*?

Proponents have indicated that an offsetting plan is “one of the hardest application information
requirements to fulfil.”** The Government’s decision to remove these key requirements, despite
their importance in ensuring informed decision-making, demonstrates the Government’s intent
to prioritize the Proponents’ interests over the environment.

Undermine the duty to consult: The Regulations would grant the Minister the discretion to
decide whether consultation is required before they issue an authorization.* Further,
Proponents are no longer required to include a description of the results of any consultations
undertaken, including with Indigenous communities or groups and the public.*® Additionally, the
Proponent is able to evade the requirement to provide a description of their engagement with
Indigenous peoples entirely, if they claim to have complied with yet-to-be-released Technical
Standards.* This will undoubtedly further the exclusion of Indigenous peoples from
decision-making that will directly affect them, their lands, waters and rights.

Reduce the amount of detail included in an application: The Regulations change many
information requirements from requiring a “detailed description” or “quantitative description” to
simply a “description”. For instance, Proponents will have to provide a “description of the death
of fish” and “description of the harmful alteration, disruption or destruction of fish habitat”
rather than a “qualitative and detailed description.”*” Further, Proponents will only have to
provide a description of the fish species that are present and an estimate of their abundance if
information is available.® By removing the requirement to provide detailed information, the
Government is reducing their ability to conduct evidence-based decision-making. This concern is
exacerbated by the fact that many Proponents will be able to evade this information
requirement entirely if they claim to have complied with yet-to-be-released Technical
Standards.*

The Regulations demonstrate how Proposal #6 would be implemented, indicating that fish and fish

habitat will be at greater risk of harm.

c) Authorizing harm to species at risk

32 Regulations, Regulatory Impact Analysis Statement, “Adjustments to standard information requirements”.
3 Regulations, Regulatory Impact Analysis Statement, “Offsetting”.

3 Regulations, s 4(3).

% Regulations, s 12.

% Regulations, s 2.

37 Regulations, Schedule 1, Part 2, ss 11-12.

38 Regulations, Schedule 1, Part 2, s 7(d).

3 Regulations, s 2.
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Section 8 of Proposal 6 raises significant concerns about the protection of species at risk, as it suggests
that the GiC would be able to authorize activities that would jeopardize the survival or recovery of the

”).% Section 8 proposes:

species, contrary to section 73(3)(c) of the Species at Risk Act (“SAR

8. Giving the GIC limited power, with a high threshold to be met, to exempt specific projects
from the application of the jeopardy test for species at risk, but only if it’s in the public interest
and if the proponent has made all reasonable efforts to avoid or reduce impacts on at-risk
species.

Section 73(1) of SARA allows the Minister to enter into an agreement with/issue a permit to a
person/entity allowing them to engage in activities that will affect species at risk.** This authority must:
e Be used to advance specific purposes, such as the conservation of the species;*
e Meet certain pre-conditions;*
e Be explained to the public and impacted Indigenous communities;* and
e Carry terms, conditions and an expiry date.*

The pre-conditions are outlined in section 73(3) of SARA:

Pre-conditions
(3) The agreement may be entered into, or the permit issued, only if the competent minister is of
the opinion that
(a) all reasonable alternatives to the activity that would reduce the impact on the species
have been considered and the best solution has been adopted;
(b) all feasible measures will be taken to minimize the impact of the activity on the species
or its critical habitat or the residences of its individuals; and
(c) the activity will not jeopardize the survival or recovery of the species.

We are very concerned about the implications of Section 6 of Proposal #6 in jeopardizing the survival or
recovery of at-risk species. The language used in the Discussion Paper is concerning vague and much
remains unclear, including:

e Whether the GiC, when exercising this power, will be bound by the other subsections of section
73 of SARA, such as the Minister’s obligation to review the agreement/permit if an emergency
order is made with respect to the species;

What is the “high threshold” that must be met before the GiC can exercise this power;

e How the GiC will determine if it is “in the public interest” to exercise this power;

0 Species At Risk Act, SC 2022, ¢ 29, s 73(3)(c) [SARA].
*1SARA, s 73(1).

“2SARA, s 73(2).

" SARA, s 73(3).

" SARA, s 73(3.1)-(5).

* SARA, s 73(6).
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e Whether the Minister still retains the power to revoke or amend the agreement/permit; and
e What appeal mechanisms are available.

Due to the broad scope of this proposed power, lack of clarity around its implications, and potential to
jeopardize the survival and recovery of species at risk that deserve the Government’s protection, we
strongly urge the Government to withdraw Section 8 of Proposal #6.

d) Undermining transparent and accountable decision-making

Sections 3, 6, 7, and 8 of Proposal #6 undermine transparent and accountable decision-making by either
increasing Ministerial discretion or transferring decision-making powers to the GiC. Specifically, the
Government has proposed:

3. Transferring certain decision powers from the Governor in Council (Cabinet) to the relevant
Minister to speed up decision-making.

6. Authorizing the Minister of Environment, Climate Change and Nature to adjust impact
assessment conditions, in exceptional circumstances.

7. Authorizing the Minister of One Canadian Economy to adjust environmental conditions for
projects of national interest, when needed.

8. Giving the GIC limited power, with a high threshold to be met, to exempt specific projects
from the application of the jeopardy test for species at risk, but only if it’s in the public interest
and if the proponent has made all reasonable efforts to avoid or reduce impacts on at-risk
species.

These Sections would grant the Government sweeping powers to override environmental protections
and essentially authorize harm to the environment, communities and species at risk, with no clear
mechanisms to ensure transparency or accountability. These Sections also contain vague language,
which renders their implications unclear. For instance:

e Section 3 does not expand on what “decision powers” would be transferred to which Minister(s),
and how this would “speed up decision-making”;

e Section 6 does not specify the “exceptional circumstances" in which the Minister of Environment
would be able to adjust impact assessment conditions, or the scope of this power;

e Section 7 does not specify what “environmental conditions” for projects of national interest can
be adjusted by the Minister of One Canadian Economy, or under what circumstances this would
be “needed”; and

e Section 8 does not expand on what “high threshold” is to be met before the GiC can exempt
projects from the jeopardy provision of SARA, and how the GiC will determine if it’s “in the
public interest” to do so.
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Further, the Regulations Amending the Authorizations Concerning Fish and Fish Habitat Protection
Regulations also increase the Minister’s discretion in deciding what information is required in an
application, whether an offsetting plan is required, and how the Minister must make this decision.

Due to its vague language and move towards unchecked discretion, we strongly urge the Government to
withdraw Proposal #6.

lll.  CONCLUDING REMARKS

LAND cannot endorse any of the proposals set out in the Discussion Paper. Both individually and taken
together, they demonstrably weaken avenues for public participation when decisions are being made
that could directly impact their health and environment, altogether do away with processes that would
trigger Indigenous consultation obligations, and erase opportunities for communities to be informed and
have a say.

The Discussion Paper is not one which should be advanced. The overwhelming and nation-wide public
backlash to Bill C-5 the Building Canada Act ought to have indicated the current public disdain for the
current suite of reforms that once again, the government is attempting to push through. These proposals
should be withdrawn and any action to introduce legislation building on them, immediately halted.

Thank you for your consideration of our comments.

Sincerely,

Kanisha Acharya-Patel (she/her), Staff Lawyer
Per

Legal Advocates for Nature’s Defence
kanisha@naturesdefence.ca

cc: Contact, Major Projects Office

info@mgp-bgp.gc.ca

Sean Carriere, Major Projects Office

Sean.Carriere@mpo-bgp.gc.ca

The Honourable Julie Dabrusin
Minister of Environment and Climate Change
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nistre-minister @

The Honourable Tim Hodgson
Minister of Energy and Natural Resources
HonTim.Hodgson@nrcan-rncan.gc.ca

Terence Hubbard
President, Impact Assessment Agency of Canada
terence.hubbard@iaac-aeic.gc.ca

Nicole Bouchard

Director General, Permitting Operations and Policy
Department of Fisheries and Oceans Canada
DFO.NLEngagement-EngagementTNL.MPO@dfo-mpo.gc.ca
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